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I.

Q.

Introduction and Overview

Please state your name, title, and business address for the record.

My name 1s Jake E Jennings [am currently Senior Vice President of Regulatory Affairs
and Carrier Relations of NewSouth Communications Corp. (“NewSouth”) and have been
employed:‘ by the company since October of 2000 In my capacity as Semor Vice
President I have had an integral role 1n preparing, developing, and implementing
NewSouth’s business plan, negotiating and implementing interconnection agreements
with mcufnbents, and managing intercarrier relations. NewSouth 1s a Delaware
cmporanoﬁ with 1ts principal place of business at Two North Main Street, Greenville,

South Carolina, 29601

Please describe your professional experience and background.

Prior to joining NewSouth, I was employed by the Federal Communications Commission
from Margh, 1997 to September, 2000, as Deputy Chief, Policy Division, Common
Carner Bgreau. In that capacity I actively managed over 25 attorneys and economists 1n
drafting orders, recommendations and legal briefs on telecommunications policy matters.
I also pr0\j/1ded briefings to the Chairman and other Commussioners on 1ssues and
recommepdatlons affecting the telecommunications industry, including mergers and local
competltlbn 1ssues. Moreover, I managed several 271 applications by Bell Operating
Compamés to provide 1in-region long distance service, managed UNE Remand — FCC
Order detémnmng which network elements incumbent local exchange carriers must

provide on an unbundled basis; and reviewed and analyzed various mergers, including
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negotiating conditions for Bell Atlantic/Nynex, Bell Atlantic/GTE, and SBC/Ameritech

!
merger.

From November, 1994 until February, 1997 I was employed by Illinois Commerce
Commussion, as Senior Policy Analyst 1n the Policy and Planning Division,
Telecomrﬁunlcatlons Department. While at the I1linois Commussion I testified in over 25
proceedlngs as Staff witness addressing pricing, competitive classification,
1nterconn¢ct10n agreements, unbundling and interconnection 1ssues I also provided
assistance to Department of Justice 1n reviewing Ameritech Illinois waiver request of the

Modified Final Judgment

Prior to joining the Tllinots Commerce Commussion, I was employed by Oklahoma
Corporatlcl)n Commuission from June, 1992 until October, 1994 as Senior Tanff and Cost
Analyst in the Public Uulity Division In that capacity I provided analysis and testimony
on compefltlve telecommunications 1ssues, including 10XXX dial around competition

and energy policy 1ssues.
I'have a graduate degree 1n Economics from the University of Central Oklahoma and
bachelor degree in Economics, Mathematics, and Statistics from the University of Central

Ok]ahomal

On whose behalf are you testifying in this proceeding?
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II.

I am testifying on behalf of NewSouth Communications Corp NewSouth is a member of

CompSouth

What 1s the purpose of your testimony?

The purpose of my testimony 1s to provide (1) an overview of CompSouth and 1ts
member companies; (2) an overview of NewSouth and its entry into the local market as a
facilities-based CLEC and the benefits of competition that NewSouth, like other
facilities-based CLECs, provides to Tennessee customers; (3) a brief overview of the
FCC’s Tn‘enmal Review Order (TRO) and to highlight the importance of continued
access to unbundled loops and transport to these companies, and finally, (4) an
explanatldn, from a business perspective, as to why the Comrms:smn must provide for a
systematlg transition program that will allow carriers to transition effectively from the
ILECs' unbundled network elements to alternative arrangements 1f, and when a network

element 1s:delisted as a UNE under Section 251(c)(3) of the Telecommunications Act.

Overview of CompSouth

Please desjcrlbe CompSouth

CompSouth 1s a non-profit association committed to promoting customer choice 1n the
provision ‘:of telecommunications services 1n the Southeast. CompSouth’s members
include regional and national competitive local exchange carriers (“CLECs”), all of

whom operate 1n Tennessee, as well as national industry associations. CompSouth’s

members include ITC”DeltaCom; MCI Business Telecom Inc.; NewSouth
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Commun{catlons Corp.; AT&T, Nuvox Communications, Inc.; Access Integrated
Networksi, Inc ; Birch Telecom, Talk America; Cinergy Communications Company; Z-
Tel Comr;]umcatlons; Network Telephone Corp.; Momentum Business Solutions; Covad,;
KMC Teléecom, IDS Telcom, LLC; and Xspedius Corp CompSouth’s National
assomatloin members include the Association of Communication Enterprises
(“ASCEN&”), the Competitive Telecommunications Association (“CompTel”) and the

PromotmgI Active Competition Everywhere (“PACE”) Coalition.

|
The majority of CompSouth’s member companies are small carriers  They generally
either are privately held or have a market caprtalization of less than one billion dollars.
For purpoées of comparison, BellSouth’s operating revenue during the third quarter was

|
$6.9 billion and EBITDA was $3 billion
|

What services do CompSouth members offer?

CompSouth members provide a wide variety of telecommunications services, including
t

local, long distance, and high speed data services. Collectively, CompSouth members

provide services to business customers throughout Tennessee, including areas served by
|
!

BellSouth, Sprint, and Verizon

i
CompSout;h’s members have different business plans and customer bases. Some

CompSouth members focus on Tier IT and Tier III markets, providing service to the

enterprise customers by purchasing high capacity loops from the ILEC as unbundled

1
!
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network elements (UNEs) In the vast majority of instances, these CompSouth members

rely on UNE loops and dedicated transport at DS1 capacity and above to serve end users.

|
Certain CompSouth members employ these two UNEs 1n a combination commonly

referred tc:) as an "enhanced extended link" or "EEL." CompSouth members typically use
|

EELs to access customers 1n central offices where they are not collocated. Using EELs,
| ! '
CompSouth member carriers can offer a variety of services and can expand their foot

print to re%lch to a broader group of end user customers.

What serv:lces do CompSouth’s members provide to the enterprise market 1n particular?
For the most part CompSouth members provide an integrated T1 service to enterprise

!
customers. An integrated T1 uses a DS1 level technology to deliver a bundle of services

that typically mcludes local vorce, Internet, and long distance services. Through an
!

integrated Tl product, carriers can deliver broadband down market to customers with as

few as elght Iime equivalents. Other services include traditional voice as well as data

[ -
services, iricluding broadband internet access and virtual private networks.

'
|

How do Ccf)mpSouth members typically provide services to their customers today?

CompSouth’s members generally use a variety of entry strategies to provide services to

their customers throughout the Southeast Approximately four of the CompSouth
members provide facilities-based local services Generally, these CompSouth members

have constructed one or more fiber rings of varying scope and will serve customers using
|
those rings when possible These fiber rings typically link customer sites to a carrier's
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switching or hub site  Collocation at the ILEC wire center 1s used 1n this network
architecture to access unbundled loop faciliies. CLECs typically do not configure the
ring to provide transport between wire centers. As such, there should be few CLEC

transport networks that run between ILEC central offices.

|
Q. How do CompSouth’s members use loops and dedicated transport provided as UNEs?

A. Loops are!the transmussion facilities between a central office and the customer’s

premuses ' Loops are considered to be the “‘last mile’ of a carrier’s network that enables

|
the end-user customer to receive, for example, a telephone call or a facsimile, as well as
!

to ongmatfe stmilar communications ” Trienmal Review Order J 203. CompSouth
members fyplcally purchase unbundled DS1, DS3, and dark fiber loops from the ILECs,
connect thiose clements to their own facilities to provide telecommunications services to
the customier. CompSouth members use dedicated transport to perform a critical call
aggregatlo:n function to maximize economies of scale. These carriers use DS1, DS3, and
|
.

dark fiber Idedlcated transport to carry traffic from their end users’ loops generally to

ILEC central offices through other central offices to a point of aggregation.

Q. With regard to loops and transport, which entry methods would be affected by the
outcome of this proceeding?
A. Facilities-Based carriers would be the most affected by this proceeding. In this

proceeding, the Commussion 1s evaluating whether the triggers have been satisfied on a

particular loop or route at a certain capacity level, such that impairment mught not exist
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III.

and ILECs would not be required to offer unbundled loops and transport on that route or

at that customer location. Even 1f the tn gger has been satisfied, the Commission has the

|
authonty to conclude that impairment still exists at that particular route or location such

|

that ILECs must continue to provide unbundled loops and transport on that route or at a
!

specific location. Mr Gary Ball will discuss this 1ssue 1n greater detail 1n his testimony.

Facilities-based carriers use loops, transport, and EELs to reach their customers. Indeed,
|

the availability of UNE loops and transport 1s critical to the ability of CompSouth’s

facmtles—l;)ased members to use their own network facilities efficiently and to reach those
areas whe%re 1t 18 not feasible for them to deploy their own facilities in competition with
the HJECsj.

:
NewSoutl:l’s Investment in Facilities Demonstrates that Unbundling Furthers the
Goals of tihe Act.
Please pro;v1de a brief overview of NewSouth.
NewSouthf 1s an Integrated Voice and Data Service provider headquartered in Greenville,

South Cariolma NewSouth has deployed 13 voice switches, 14 data switches and 80

collocations throughout the Southeast. In particular, NewSouth has 1 voice switch, 1 data

switch and 9 collocation arrangements in the state of Tennessee NewSouth has over
|

REDACTED customers 1n Tennessee with over REDA CTED access lines. NewSouth

has invested over REDACTED of caprtal within the state of Tennessee

l
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Although:NewSouth offers service in markets such as Nashville, NewSouth primarily
targets small and mid-sized towns and cities. NewSouth offers competitive alternatives

in cities such as Knoxville and Memphis area.

NewSouth 1s a privately held company tf;at has been 1n existence for less than six years.
The vast majonty of NewSouth’s financing thus far has come from private equity
sources. NewSouth has incurred very hittle debt To date, NewSouth has invested more
than half a billion dollars to enter the local telecommunications market. As noted above,
approximately $176 million of that total investment has been 1n the capital expenditures —
switches, collocation, routers, CPE, back office systems. The remaining investment has
been used’to fund operations, such as salaries, marketing expenses, and leasing of

facihities such as DS1 loops and interoffice transport.

As with any new entrant 1n an industry characterized by high imitial fixed costs,
NewSouth 1s not yet cash flow positive — that 1s, NewSouth 1s stull spending more money
to run 1ts business than 1t 1s earning from selling 1ts services. The burden of high fixed
entry costs in this industry — and the need to obtain access to UNEs to defray such costs—
cannot be overstated. NewSouth’s mitial capital expenditure to deploy 1ts network, as
noted abo;/e, has been approximately $176 million to date. Having made this investment,
NewSouth anticipates that 1ts future capital expenditures will be greatly reduced, totaling

less over the next nine years than the total spent in the NewSouth’s mitial three years.
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NewSouth anticipates that future capital expenditures will be incurred only as necessary

to accommodate incremental customer growth — adding switching modules for example.

Please briefly explain NewSouth’s entry into the focal exchange market in Tennessee.
NewSouth’s facilities strategy 1s to invest in the equipment that provides the intelligence
in the network, e g, circuit and packet switches. NewSouth strategy does not involve
trenching 1n order to lay fiber Instead, NewSouth relies on the transmussion facilities of
other cammers, incumbent LECs 1n the “last mile,” incumbent LECs (or alternative
carriers, 1f available) for backhaul to NewSouth’s switches, and alternative carniers for
mtercity t’ransport that links NewSouth’s switches By leasing, rather than constructing
1ts own tr?nsm1551on facilities, NewSouth avoids certain sunk costs. The cost of
constructlgng fiber dedicated to a particular customer 1s 1rretrievably lost if NewSouth
loses that customer This Commission has long recognized that such sunk costs
constitute a barrer to entry See, e g, Implementation of the Local Competition
Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, First Report
and Order, FCC 96-325, 1] 10-15 (rel. Aug. 8, 1996) (“Local Competition Order’).
Currently; this intelligence resides 1n the core of NewSouth’s network At the edges of
the network, NewSouth has ivested in equipment that 1t collocates in incumbent LEC
central offices and on the customer premuses. This equipment essentially performs
translation functions that enable NewSouth to transport the customer’s traffic over the
leased DS1 loops and transport facilities to NewSouth’s switch platform. The investment

that NewSouth has made to purchase circuit and packet switches, network control and
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customer care systems, and customer premises equipment and collocated equipment 1s
substantlz%l To date, NewSouth’s capital investment 1n 1ts network exceeds $176 million.
NewSoutﬁ thus far has deployed eleven Lucent SESS® AnyMedia™ circuit switches and
two Siemens EWSD circuit switches at a total cost of nearly $75 million. NewSouth has
also deployed fourteen Cisco BPXTM8680 multi-service wide-area packet switches 1n its
network backbone at a cost of over $4 million. These packet switches are NewSouth’s
on-ramps to the Internet backbone, through which 1t provides Internet services and other
packet—balsed data services to 1ts customers Additionally, NewSouth has invested nearly
$27 mullion to collocate equipment 1n (currently) 80 incumbent LEC central offices.
NewSouth has collocated primanly 1n BellSouth central offices but also has collocated 1n
Verizon (former GTE) central offices and Sprint (ILEC) central offices as well. It has
invested more than $70 million 1n customer premises equipment, back office customer

care systems and a network control center.

Please discuss the benefits that NewSouth and other CompSouth members have provided
in Tennessee

Facilities mvestment that has brought substantial benefits to consumers. NewSouth 1s
able to attract customers because, through the facilities 1t has deployed, it can offer
customeré a value proposition that exceeds what they currently receive from the
incumbent. This value proposition involves not only better prices, but also more and
varied serlv1ces, including advanced services NewSouth offers basic local and long

distance services at prices fifteen to twenty percent below the incumbent’s prices

10
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NewSouth offers businesses, even smaller businesses, the ability to obtain sophisticated
advanced services, such as high-speed Internet access, web hosting, and private
networking services ranging from point-to-point dedicated transmission to high-speed,
secure, virtual private networks for data transmussion such as LAN-to-LAN and WAN-to-

WAN connections and teleconferencing capabilities.

In fact, approximately ninety percent (90%) of NewSouth’s retail customers served over
DS1 cireuts did not have access to high-speed data services from the incumbent LEC.
Instead, tﬁese customers were previously served by the incumbent LEC via analog
service. Thus, NewSouth’s ability to compete with the incumbent LEC using unbundled
DS1 ]oops has had the added benefit of increasing the availability of advanced services —
one of the key goals of the 1996 Act These benefits are not limited to Tier One markets,

but also include Tier III — IV markets.

Please explain how NewSouth provides facilities based service.

NewSouth’s network consists of four main parts- (1) digital circurt switches and packet
switches, (11) it intercity fiber leased from third parties to connect these switches with
each other, NewSoﬁth purchases 1intercity transport from third party suppliers, not an
incumbent LEC, to connect its thirteen voice and fourteen data switches. (1) equipment
collocated in incumbent LEC central offices and on customer premises, and (1v) a

network control center and back office customer care and billing platforms.

11
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To connect NewSouth’s switch platform to its customers, NewSouth must rely on
incumbent LEC high capacity (DS1) local loops and EELs. NewSouth uses unbundled
DS1 loopé to provide services primarily to small- and medium-sized businesses that
utilize a PBX or key system on their premuses. Typically the customer will already have
PBX or key system on the premises. NewSouth will also obtain such systems for a
customer as needed. To deliver 1ts services to the customer, NewSouth nstalls
equipment on the customer premises that acts as an interface between the customer’s
PBX or key system, or router, and the DS1 loop facility that NewSouth leases from the
incumbent LEC. This equipment typically consists of Adtran Channel Bank Unit
(*“CBU™) 6r Channel Service Unit (“CSU”). ACBU 1s a multiplexing device that sits
between aDS1 loop and PBX or Key System 1f the PBX will not take a digital signal.
The CBU places many analog voice conversations or analog data applications (e.g., fax
or modem) onto one high-speed link Iike a DS1 and controls those conversations or

applications

NewSouth utilizes EELs to provide service to 1ts customers 1n the same manner as with
stand-aloné DS1 loops. NewSouth places equipment at the customer premises to
interface with the customer’s PBX or key system and a leased DS1 loop. However,
instead of terminating directly at a NewSouth collocation arrangement, the DS1 loop
“terminates” at an intermediate incumbent LEC central office where 1t 1s cross-connected
to incumbent nteroffice transport, which 1n turn terrmnates at a NewSouth collocation

arrangement. In fact, NewSouth views an EEL as an unbundled loop with a distance

12
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IV.

sensitive pricing component — with the same functionality as an unbundled loop.
NewSouth typically utilizes a DS1 level signal for both the loop and transport component

of the EEL.

FCC Triennial Review Order - National Finding of Impairment for High Capacity
Loops and Transport

What did the FCC conclude 1n the Triennial Review Order with regard to a CLEC's
ability to obtain loops and transport?

The Tnen;llal Review Order affirms, and as noted even the ILECs agreed that the loop
network element must be unbundled pursuant to sections 251(c)(3) and 251(d)(2) of the
Act. Tnienmal Review Order J 203. Consistent with this view, 1n the Triennial Review
Order, the'FCC made a national finding of impairment with regard to loops and transport.
In other words, the FCC concluded that carriers were impaired without access to
unbundled DS1, DS3, and dark fiber loops at a customer-location-specific basis, and
without access to unbundled DS1, DS3, and dark fiber transport facilities on a route-by-
route basis. See Triennial Review Order § 360. The FCC, however, did delegate to the
state Commussions the responsibility to determine whether certain “triggers” have been
met. The purpose of the triggers 1s to determine those limited situations 1n which
deployment might have occurred at certain customer locations or on certain routes, such
that there 1s no impairment at those particular locations or on those routes. If the triggers
are applled properly, a finding of no impairment likely will be made only on a small

number of customer locations and routes.

13
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Q What are the triggers?

A. There arevtwo triggers: a self-provisioning trigger and a wholesale fa01]1tle§ trigger. The
FCC, however, determined not to apply the self-provisioning trigger to DS1 loops or
transport, because carriers cannot economically self-provision such loops or transport
See Triennmial Review Order 327, 409 For loops, the triggers apply to each customer
location. For transport, the triggers apply for each “A to Z” route between ILEC central

offices. Mr. Gary Ball will discuss the triggers in detail.

Q. How are the triggers applied?

A. Application of the triggers 1s not a counting exercise An ILEC simply cannot claim that
there 1s no impairment on a particular loop or route because 1t can 1dentify, for example,
two carriers at a particular location (for DS1 and DS3 loops) or for a certain route that
might offe:r wholesale service. The triggers require a more rigorous analysis to determine

if actual wholesale alternatives exist on the route.

The FCC repeatedly has stated that “actual competitive deployment 1s the best indicator
that requesting carriers are not impaired.” Triennial Review Order § 335. Therefore, the
FCC designed the triggers to be co-extensive with the impairment analysis. In other
words, 1f the triggers are applied properly, they will not be sausfied unless a competitive
marketplace actually exists on a particular route or at a specific customer location, 1n

which case CLECs would not face any economic or operational impediments with respect

14
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to the particular customer location or transport route. The triggers are designed to ensure
that loops and transport will continue to be unbundled unless there 1s clear, factual
evidence that the mynad operational and economic barriers facing competitors have been

overcome and that true competition exists.

What 1s the appropriate role of state commissions 1n applying the triggers?

The FCC has delegated to state commuissions “the authority to make findings of fact
within the scope of these triggers to identify on a more granular scale where" CLECs are
not impaired without access to ILEC loops and transport See Triennial Review Order
360. In rﬁakmg these factual findings, states are "to gather and assess the necessary
mformat19n." Id. q 188 The states' roll 1s not merely to perform a counting exercise but
to "assess"” whether competition exists m the marketplace such that the FCC's national
finding of impairment has been overcome. In order to conduct the trigger analysis
properly, states must define certain key terms within the triggers. States then must apply

those tnggers 1n an appropriate and consistent manner.

In determining whether impairment no longer exists on a particular loop or route, a state
commission does not need to go beyond the triggers or to rely on state laws as a basis for
UNE availability The state commission must insist that "relevlmt evidence
[demonstrates] that the customer location [or route] satisfies one of the tri ggers."

(emphasis added). If 1t does so, very few customer locations or transport routes will meet

the impairment trigger and 1n those instances CLECs will be able, as a practical,

15
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economic, and operational matter, to use alternatives to the ILEC facilities without
impairment The Commussion's granular review will ensure that CLECs continue to have
access to loops and transport unless they truly are not impaired at a particular location or

on a certain route.

What would be the impact of reduced availability to unbundled loops and transport to
CompSouth’s members?

As I stated above, the enterprise market 1s composed predominantly of business
customers, which demand unique and sophisticated services tailored to their needs. In
many nstances, competitive carriers, including CompSouth’s members, have been at the
forefront of providin g sophusticated services to these customers. In some 1nstances, 1t
was not until a competing carrier offered a service to customers (such as the mtegrated

T1 service) that BellSouth even began to offer a similar service.

If CompSouth members continue to have access to unbundled loops and transport, then
they can continue to roll out their services and expand their customer bases These
benefits to consumers, however, may continue only to the extent that UNEs to customer
locations and on routes are not elminated absent a finding that CLECs truly are not
impaired at that location or along a particular route. If the triggers are applied 1n a
manner that customer locations or transport routes are eliminated 1n the absence of viable
self-provisioning or working wholesale alternatives, then consumers will see a decrease

in available services and providers competing for their business.

16
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Carners would not be able to reach the breadth of customers that they currently serve,
and the carriers’ customer bases likely would be concentrated 1n fewer locations. For
example, as the FCC acknowledged in addressing impairment for DS1 loops, a CLEC
that “plans to self-deploy 1ts own facilities must target customer locations where there 1s
sufficient demand from a potential customer base, usually a multi-tenant premises
location, to generate a revenue stream that could recover the sunk construction costs of
the underlying transmussion facility, including laying the fiber and attaching the requisite
optronics to light the fiber.” Trienmal Review Order J 303. This would result 1n a retreat

of the facihities-based competition present today.

Transiti():n Issues

What would happen 1f the Commussion delists unbundled loops and transport?
NewSouth’s, along with CompSouth member’s, business plan and budget projections are
based on the current cost of providing services NewSouth prices its retail services in
accordange with 1ts planned cost of providing services. These business plans typically
include a two year projection and assumed that NewSouth would be paying for these
circurts at the UNE rates to which 1t was entitled for the specified period, not the nflated
special access rates. Therefore, 1f unbundled loops and transport are delisted, then
NewSouth’s direct costs are increased. Because NewSouth provides service under term
contracts \:)v1th 1ts customers, then 1t would not be able to flow-through the cost increase to

its customers. Therefore, 1t 1s critical that the Comnussion grandfather any UNEs

17
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delisted that are currently being used to serve customers. This approach 1s consistent

with the FCC’s transition for switching and line-sharing.

Q. Are there other transition 1ssues that the Commission should address?

A. Yes, there are other transition 1ssues that the Commuission should address, but not 1n this
proceeding. Rather, I recommend that the Commussion initiate a follow-up proceeding to
address transition 1ssues, including, but not limited to: ability to physically migrate from
UNE:S to other wholesale facilities where available, ability to order and maintain UNE
high capacity loops to a third party’s wholesale transport factlities, ability to order co-

carrier Cross connects to access alternative transport prov1ders, among other operatlonal

matters.
Q. Does this conclude your testimony?
A. Yes

18
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PLEASE STATE YOUR FULL NAME, TITLE AND BUSINESS
ADDRESS.

My name is Gary J. Ball. I am an independent consultant providing
analysis of regulatory issues and testimony for telecommunications
companies. My business address is 47 Peaceable Street, Ridgefield,

Connecticut 06877.

PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND
AND PROFESSIONAL EXPERIENCE.

I graduated from the University of Michigan in 1986 with a Bachelor of
Science degree in Electrical Engineering. I received a Masters in Business
Administration from the University of North Carolina — Chapel Hill in
1991, with a concentration in economic and financial coursework. I have
worked in the telecommunications industry for the past twelve years, and |
have extensive experience in developing and analyzing financial and
costing models associated with telecommunications networks and
services, as well as the design, implementation, and operation of such

networks and services.

From 1991 through 1993, I was employed by the Rochester Telephone
Corporation (now part of Citizens Communications), where I served in

various engineering, financial, and regulatory roles. From 1993 to 1994, 1
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was the manager of Regulatory Affairs for Teleport Communications

Group.

Beginning in 1994, [ served initially as the Regional Director of
Regulatory Affairs for MFS Communications Company for the Northeast,
and subsequently was promoted to Assistant Vice President of Regulatory
Affairs. In 1996, WorldCom acquired MFS, after which I was promoted
to Vice President of Regulatory Policy Development. In that capacity, I
was responsible for coordinating and developing the Company's
regulatory positions on issues such as access charges, interconnection,
intercarrier compensation, unbundled network elements, and new service
technologies I remained at WorldCom until beginning my own

consulting practice in 2002.

ON WHOSE BEHALF ARE YOU TESTIFYING IN THIS
PROCEEDING?

I am testifying on behalf of the Competitive Carriers of the South
("CompSouth"). CompSouth is a coalition of competitive carriers
operating in the Southeast, including in Tennessee, that are committed to
the advancement of policies that encourage local and long distance
competition in the state. The jobs, services and customer savings that
these companies provide are a product of the competitive policies of both

the Federal Telecommunications Act of 1996.
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WHAT IS THE PURPOSE OF YOUR TESTIMONY?

In its Triennial Review Order (“TRO”), the Federal Communications
Commission (“FCC”) conducted a comprehensive analysis that resulted in
the determination that competitive local exchange carriers (“CLECs”) are
impaired without access to high capacity loops and dedicated transport at
the national level. As a result, incumbent local exchange carriers
(“ILECs”) must continue to provide CLECs with access to unbundled
loops and dedicated transport at the DS1, DS3, and dark fiber capacity
levels on a widespread basis. Recognizing that there may be individual
customer locations or transport routes where competitively provisioned
loops and transport have been deployed to such an extent that the national
finding does not apply and CLECs may not be impaired, the FCC
developed a procedure known as the trigger analysis (“triggers™). The
triggers are designed to give ILECs an opportunity to rebut the national
finding at specific customer locations or on specific transport routes where
actual deployment demonstrates non-impairment at that location or on a

particular transport route.

The purpose of my testimony is to provide the Tennessee Regulatory
Authority (“TRA”) with a workable framework for evaluating ILEC
claims of non-impairment that is faithful to the principles and

requirements set forth in the TRO. As I demonstrate, the ILECs face a

DCOI/ELMIN/217377 1 4
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significant burden in satisfying the rigorous granular analysis of the
triggers, and the TRA should cast a suspicious view upon any ILEC
claims that the triggers have been satisfied on a large scale. I will discuss
BellSouth's claims that the triggers have been satisfied on particular routes

and loops in my rebuttal testimony.

HOW IS YOUR TESTIMONY ORGANIZED?

My testimony is divided into six parts. In part one, I discuss the FCC’s
impairment analysis and how it relates to the unbundled loop and transport
services necessary for a facilities-based CLEC to compete effectively with
the ILECs. In part two, I explain the self-provisioning triggers that the
FCC devised for high capacity loops and dedicated transport at the DS3
and dark ﬁber capamty 1evels and | prov1de the proper framework for
interpreting an ILEC’s cla1m that the triggers have been met. In part three,
I explain the wholesale triggers for high capacity loops and transport, and
[ discuss the additional requirements needed to define a carrier as a
wholesale provider. In part four, I discuss situations where competitive
providers still may be impaired for a customer location or route even if the
trigger has been met. In part five, I discuss the concept of potential
deployment claims, including the fact that DS1-level loops and transport
are not eligible for potential deployment claims. Lastly, in part six, I

describe the transitional issues that the TRA should consider in order to

DCOI/ELMI/217377 1 5
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protect CLECs and their customers from unanticipated disruption to their

services and rates if the TRA de-lists any loops or transport routes.

L. THE FCC’S IMPAIRMENT ANALYSIS

PLEASE DESCRIBE THE FCC’S POLICY OBJECTIVES THAT
PROVIDE THE FRAMEWORK FOR THE TRIENNIAL REVIEW
IMPLEMENTATION.

When applying the rigorous standards for the granular analysis, it is
imperative that the TRA keep the TRO’s three policy objectives at the
forefront. First, the TRO continues the TRA’s implementation and
enforcement of the federal Act’s market-opening requirements. This
objective is critical because it recognizes the importance of providing a
regulatory environment that is conducive to competition. Second, the
TRO applies unbundling as Congress intended: with a recognition of the
market barriers new entrants encounter as well as the societal benefit of
unbundling. This is critical because it recognizes the balance that is
required to ensure that consumers are able to realize the benefits of
competition through better telecommunications options at lower costs.
This objective further recognizes the consumer’s investment in the ILEC’s
monopoly network and the objective of delivering better services and
lower costs to consumers through competition. Finally, the TRO

establishes a regulatory foundation that seeks to ensure that investment in

DCO1/ELMU/217377 1 6
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telecommunications infrastructure will generate substantial, long-term

benefits for all consumers.

PLEASE DESCRIBE THE FCC’S APPROACH TO

DETERMINING IMPAIRMENT FOR UNBUNDLED NETWORK
ELEMENTS.

The FCC based its impairment findings upon a determination that “[a]
requesting carrier is impaired when lack of access to an incumbent LEC
network element poses a barrier or barriers to entry, including operational
and economic barriers, that are likely to make entry into a market
uneconomic.” TRO Y 7. The FCC also found that “[a]ctual marketplace
evidence is the most persuasive and useful evidence to determine whether
impairment exists.” The FCC e‘laborated that it is particularly “interested

in the relevant market using non incumbent LEC facilities.” Id

WHAT DID THE FCC CONCLUDE WITH REGARD TO HIGH
CAPACITY LOOPS AND DEDICATED TRANSPORT?

The FCC concluded that competing carriers are impaired on a national
level without access to unbundled high capacity loops (DS1, DS3, and
dark fiber) and transport (DS1, DS3, and dark fiber). See TRO 202
(stating that “requesting carriers are impaired on a location-by-location
basis without access to incumbent LEC loops nationwide.”); see also TRO

1359 (stating that it finds “on a national level that requesting carriers are

DCOI/ELMUI/217377 1 7



10

11

12

13

14

15

16

17

18

19

20

21

22

23

DCOI/ELMUI/217377 1 8

|
|
Docket No. 03-00527
Direct Testimony of Gary J. Ball

On Behalf of Ci'ompSouth
|
impaired without access to unbundled dark fiber transport facilitiles
[DS3 transport and DS1 transport]).” As a result, the FCC rules require
that competing carriers have access to unbundled loops and trans’pon

everywhere unless a specific location or route has been found to lack

impairment.

DID THE FCC’S IMPAIRMENT ANALYSIS DISTINGUISH
BETWEEN DIFFERENT TYPES OF UNBUNDLED LOOPS AND
TRANSPORT?
Yes. The FCC defined two distinct loop types: Mass Market Loops,
representing voice-grade DS0-level loops, and Enterprise Market Loops,
representing higher capacity loops, which typically are used by business
customers. The FCC defined Enterprise Market Loops as loops at a
capacity level of DS1 or above; the FCC analyzed these loops separately
at the following capacity levels: OC(n), dark fiber, DS3, and DS1. For
the purposes of my testimony, Enterprise Market Loops are equivalent to

high capacity loops.

The FCC segregated dedicated transport by capacity levels before
performing 1ts impairment analysis, stating that this would “be the most
informative manner to review the economic barriers to entry that affect
how a competing carrier is impaired without access to unbundled

transport.” TRO 9 380. The FCC performed separate impairment analyses
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!
for OC(n) Transport, Dark Fiber Transport, DS3 Transport, and DS1

Transport.

WHAT WAS THE FCC’S BASIS FOR FINDING THAT
COMPETING CARRIERS ARE IMPAIRED WITHOUT ACCESS
TO HIGH CAPACITY LOOPS AT THE DARK FIBER, DS3, AND
DS1 CAPACITY LEVELS?
The FCC’s impairment analysis places substantial emphasis on two
factors: whether carriers can economically self-provision high capacity
loops, and whether competitive alternatives exist. The FCC based its
finding that competing carriers are impaired without Enterprise Market
Loops at the dark fiber, DS3, and DS1 capacity levels largely on|the fact
that the costs to construct loops and transport are fixed and sunk.| The

FCC stated that “[b]ecause the distribution portion of the loop serves a

specific location, and installing and rewiring that loop is very expensive,
most of the costs of constructing loops are sunk costs.” TRO §205. The
FCC concluded that it would be extremely difficult to recover these

construction costs and be a viable competitor in the marketplace.

The FCC found that there are substantial economic and operation‘al

barriers to deploying loops. For example, the FCC found that “the cost to

self-deploy local loops at any capacity is great . . . and that a competitive
I

LEC that plans to self-deploy its facilities must target customer locations
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where there is sufficient demand from a potential customer base,‘ usually a
multi-tenant premises location, to generate a revenue stream that could
recover sunk construction costs of the underlying loop transmission
facility ....” TRO §303. The FCC emphasized, however, that other
obstacles to deploying high capacity loops exist even if the carrier can

overcome the cost issues. For example, carriers encounter barriers in

obtaining reasonable and timely access to the customer’s premises and in

“convincing customers to accept the delays and uncertainty associated

with deployment of alternative loop facilities.” Id (citations omitted).

WHAT WAS THE FCC'S BASIS FOR FINDING THAT

COMPETING CARRIERS ARE IMPAIRED WITHOUT ACCESS
TO UNBUNDLED DEDICATED TRANSPORT AT THE DARK

|
FIBER, DS3, AND DS1 CAPACITY LEVELS?
The FCC stated that its impairment findings with respect to DS1, DS3, and
dark fiber transport facilities “recognize that competing carriers face
substantial sunk costs and other barriers to self-deploy facilities and that
competitive facilities are not available in a majority of locations,
especially non-urban areas." 7RO Y 360 (citétions omitted). The FCC
concluded that it would be extremely difficult to recover these costs and to
be a viable competitor in the marketplace. Indeed, the FCC concluded that
“[d]eploying transport facilities is an expensive and time-consuming

process for competitors, requiring substantial fixed and sunk costs." 7d. 9




10

11

12

13

14

15

16

17

18

19

20

21

22

23

DCOI/ELMW/217377 1 11

|
|
|

Docket No. 03-00527
Direct Testimony of Gary J. Ball
On Behalf of FompSoutIz

371 (citations omitted). The FCC elaborated that the costs of seff-
deployment include collocation costs, fiber costs, costs to physically
deploy the fiber, and costs to light the fiber. /d CLECs also encounter
delays in constructing dedicated transport due to having to obtain rights-

of-way and other permits. /d

DID THE FCC FIND THAT THERE WAS ANY EVIDENCE OF
NON-IMPAIRMENT FOR ENTERPRISE MARKET LOOPS AND
DEDICATED TRANSPORT AT THE DARK FIBER, DS3, AND DS1

LEVELS?

In making a national finding of impairment for loops and transport, the
FCC found that evidence of non-impairment was isolated and minimal.
For example, the FCC found little evidence of self-deployment for DS1
loops, TRO 298, and found "scant evidence of wholesale alternatives"

for DS1 loops. TRO 9 325.

For transport, the FCC found that "alternative facilities are not available to
competing carriers in a majority of areas." TRO 9 387. Indeed, even
relying on ILEC data, which was not subject to cross-examination in the
FCC proceeding, at most 13% of BOC wire centers have even a single
competing carrier collocated using non-ILEC transport facilities.| TRO at
note 1198. Depending upon the trigger, there must be two or three such

competitors (also satisfying additional criteria) on each route. Therefore,
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|

based on this analysis, one would expect that there will be only a small

number of loops and transport routes at issue in this proceeding.

ARE THE FCC’S FINDINGS ON IMPAIRMENT CONSISTENT
WITH THE TYPICAL FACILITIES-BASED CLEC’S NETWORK?

Yes. CompSouth's members use a variety of entry strategies to provide

services to their customers. CompSouth members that provide facilities-

based local services rely on UNE loops to serve the majority of their
customers. CompSouth members also use loop and transport UNEs in a

combination commonly referred to as an "enhanced extended link" or

"EEL." EELs are a predominant reason facilities-based CLECs need

access to unbundled dedicated transport, as they allow CLECs to‘ access
|

customers in central offices where they are not collocated, greatly

expanding the scope of customers they can serve.

Generally, facilities-based CLECs have constructed one or more fiber
rings of varying scope, and connect customers to their network using those

fiber rings whenever practical. Multiple fiber rings exist for a variety of

reasons, including, for example, construction funding limitations

’\
unanticipated capacity requirements, building issues, such as righ‘t of way

|
access or construction moratoriums that precluded a comprehensive and

cohesive build-out strategy, and acquisitions. These CLECs serve

customers using their fiber rings when possible, although in a majority of
|

DCOI/ELMI/217377 | 12
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|
instances, they will need access to unbundled loops and loop/transport

combinations (EELs) to provide service to customers.

In a majority of instances, however, CLECs still need access to unbundled

loops and loop/transport combinations. Facilities-based CLEC networks

typically rely on UNE loops to serve the majority of their customers, as
the fixed and sunk costs associated with building out loop facilities, as
well as the delays in constructing such facilities, would place the CLECs
at a disadvantage such that they would not be able to compete with the
ILECs' already deployed networks. Regardless of how they are

configured, loop and transport facilities are critical to serving customers.

HOW DOES THIS NETWORK ARCHITECTURE IMPACT THE
TRIGGER ANALYSIS?
Fundamentally, CLEC networks do not replicate the ILEC network either

in scale or in network architecture. The primary function of a CLLEC fiber

ring is to move traffic from an aggregation point to the CLEC’s switching
or hub site. This architecture allows the CLEC to purchase unbundled
local loops dedicated to specific customers, aggregate the traffic onto a
large capacity facility, and carry the traffic to its switch for call processing
purposes. In other words, CLEC networks typically are built to utilize
unbundled network elements — principally loops and transport — not to

‘

substitute for them entirely.
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As a result, the existence of fiber facilities does not by itself mean that the

|

Part Two of my testimony (at pp. 21-23), although a typical CLEC

CLEC provides transport between ILEC wire centers. First, as I 'explain in
network will have multiple “on-net” aggregation points, it would be a
misinterpretation of the FCC’s triggers to conclude that each pair of these
aggregation points has CLEC-owned transport facilities between|them.

Assume, for example, that a CLEC has an “on-net” presence at

aggregation points A and B. The typical CLEC network will be
configured to carry traffic from point A to the switch, and, similarly, from
point B to the switch. It does not carry traffic from point A to point B.
(Most often, these two connections will travel on separate fiber strands
within the ring.) tfh'e _c‘())’nlﬁg‘_l.;{aht_ﬁigg Is not unlike the design of some
elevators in very tall builéings. 6né e\le\./ator may provide access to the
40™ floor, while a separate elevator operating in a separate shaft accesses
the 12" floor. Even though a person in the lobby can reach either floor, it
is not the case that a person on the 40" floor can stop his elevator|on the

12" floor.

Second, in many situations, a CLEC will serve two ILEC central offices
that are not on the same fiber ring. Although it is theoretically possible to
|

connect central offices on different fiber rings, transport routes linking the

two central offices are not ordinarily provisioned in this manner.
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|

Applying an elevator analogy, this is like going from the 40™ ﬂolor in one
building to the 12" floor in another. Once in a while, one could ’get there
by going down to the lobby, exiting the building, walking to the other
building and using the elevator to reach the 12™ floor in the seco?d

building. It is possible and maybe even tolerable if no other soluttion is

available, but one would not want to do this every day.

SELF-PROVISIONING TRIGGERS FOR HIGH CAPACITY
LOOPS AND TRANSPORT

WHAT ARE THE PURPOSES OF THE FCC’S SELF-
PROVISIONING TRIGGER FOR UNBUNDLED LOOPS A’ND

TRANSPORT?

In the TRO, the FCC made a national finding that CLECs are im};)aired

without access to high-capacity loops and dedicated transport. T‘he FCC
allowed ILEC:s to challenge these findings before state commissions on a
location- and route-specific basis. One of the ways an ILEC may
demonstrate non-impairment is by showing that CLECs themselves

provide high-capacity loops and dedicated transport to a degree that is

sufficient, at least in theory, to provide customer choice and to exert a
competitive discipline upon the incumbent. This trigger is referred to as

the "self-provisioning trigger." |
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The self-provisioning triggers are intended to identify the customer
locations and transport routes where sufficient deployment of
competitively owned facilities exists to allow a state commission to
conclude that competitors are not impaired without access to the
unbundled loops or unbundled transport, even if the competitors that own

those facilities do not make them available to other competitive providers.

WHAT CAPACITY LEVELS ARE SUBJECT TO THE SELF-
PROVISIONING TRIGGERS?

The self-provisioning triggers only apply to DS3 and dark fiber loops and
transport. 7RO 99 334, 409. DS1 loops and transport are not included
under these triggers. In other words, regardless of how much self-
provisioned deployment may exist at a customer location or on a route, a

DS1 UNE will continue to be available to a requesting CLEC.

WHO HAS THE BURDEN OF PERSUASION FOR
DEMONSTRATING A LACK OF IMPAIRMENT AT A
CUSTOMER LOCATION OR ON A TRANSPORT ROUTE?
Under the TRO, the ILEC has the burden of producing evidence that the
trigger has been satisfied at the particular locations or routes and for each
capacity level. The TRA is required to make a demonstration only for
those routes for which the ILEC has presented "relevant evidence" that

competing carriers would not be impaired without access to UNE loops

DCOI/ELM1J/217377 1 16
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and transport. Since it is the ILECs that are challenging the FCC's finding
of impairment, then it is the ILECs that bear the burden of proving that the

triggers have been satisfied.

WHAT MUST AN ILEC DEMONSTRATE TO THE TRA TO
SATISFY THE SELF-PROVISIONING TRIGGERS AT THE
RELEVANT CAPACITY LEVEL?

For loops, the ILEC must demonstrate that there are two or more
competing providers that have deployed their own facilities at the specific
capacity level (DS3 or dark fiber), and are serving customers using those
facilities. For transport, the ILEC must demonstrate that there are three or
more competing providers that have deployed their own facilities at the
specific capacity level (DS3 or dark fiber), and are offering service using

those facilities.

WHAT MUST AN ILEC DEMONSTRATE TO PROVE THAT THE
SELF PROVISIONING TRIGGER IS SATISFIED FOR HIGH
CAPACITY LOOPS AT A SPECIFIC CUSTOMER LOCATION?
The ILEC must demonstrate that the two competitive providers:

. Are not affiliated with each other or the ILEC;

. Use their own facilities and not facilities owned or controlled by
the other competitive provider or the ILEC; and

. Are serving customers using their own facilities at that location
over the relevant capacity level.

DCOI/ELMII/217377 1 17
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The ILEC must make this demonstration for each location for and for each

capacity level for which it challenges the FCC's finding of impairment.

WHAT MUST AN ILEC DEMONSTRATE TO PROVE THAT THE

SELF-PROVISIONING TRIGGERS ARE SATISFIED FOR

DEDICATED TRANSPORT BETWEEN TWO ILEC WIRE

CENTERS?

For each of the three competitive providers, the ILEC must demonstrate

that:

o They not affiliated with each other or the ILEC;

o Each qualifying self-provisioned facility along a route is
operationally ready to provide transport into or out of an

incumbent LEC central office; and |

o Each qualifying self-provisioned facility terminates in a
collocation arrangement.

The ILEC must make this demonstration for each transport route and at
each capacity level for which it challenges the FCC's finding of

impairment.

FOR THE SELF-PROVISIONING TRIGGERS TO BE SATISFIED,
MUST A CLEC SELF-PROVISION THE SPECIFIC CAPACITY
LEVEL IN QUESTION?

Yes. The TRO contemplates that the self-provisioning triggers apply

when a CLEC self-provisions the particular capacity level in question

DCOI/ELMI/217377 1 18
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IS THE FACT\ THAT A CARRIER HAS OCN EQUIPMENT IN A
BUILDING OR ON A ROUTE INDICATIVE OF WHETHER
ANOTHER CARRIER CAN ECONOMICALLY PROVIDE
STANDALONE DS3 OR DARK FIBER SERVICES?

No. The FCC concluded that locations and routes served by OC(n) and
multiple (3 and above) DS3 facilities have significantly different
economic characteristics from those served by stand alone dark fiber, DS1,
and individual DS3 services. The FCC concluded that CLECs can
generally receive enough revenue for OC(n) and multiple DS3 service
locations and routes to offset their costs of network construction and
installation, and made a national finding of non-impairment for those
services. For locations and routes that only require standalone DS1 or
DS3 services, the_ FCC c—qqquflﬁevcﬁlnt:l'{at CLl?_Cs cannot receive enough
revenue to recover their'c—os’ts of constfuction, and made a national finding
of impairment that can be overcome on a location or route specific basis
by the triggers. If the FCC had intended for any OC(n) level service to
count towards the DS1, DS3, and dark fiber triggers it would not have
made such a distinction, and would have simply declared no impairment
wherever any type of OC(n) service is provided instead of developing the

capacity-specific triggers.

WHAT ARE THE KEY CRITERIA THAT A STATE

COMMISSION MUST APPLY TO ENSURE THAT THE ILECS

DCO1/ELM1J/217377 1 19
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ARE USING THE APPROPRIATE INTERPRETATION OF THE
SELF-PROVISIONING TRIGGERS?

The first key issue is to ensure that the ILEC is defining loops and
transport routes in a manner consistent with the FCC, and is applying
those definitions appropriately. For loops, the FCC’s definition is “the
connection between the relevant service central office and the network
interface device (‘NID’) or equivalent point of demarcation at a specific
customer premises.” In addition, the loop must permit the CLEC to access
all units within a customer location, such as all tenants in a multi-tenant

building or all buildings in a campus environment.

The FCC defined a transport route as “a connection between wire center or
switch ‘A’ and wire center or switch ‘Z’.” TRO 9§ 401. The FCC
elaborated that “even if, on the incumbent LEC’s network, a transport
circuit from ‘A’ to ‘Z’ passes through an intermediate wire center ‘X,’ the
competitive providers must offer service connecting wire centers ‘A’ and
‘Z,” but do not have to mirror the network path of the incumbent LEC
through wire center ‘X’.” Id (emphasis added). Thus, the FCC requires
that transport service must be offered between the two wire centers in
question, and that, regardless of how the facility is physically routed, there
are points of entry and exit for traffic at both of the two offices under

consideration.

DCOI/ELMI/217377 1 20
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CAN YOU PROVIDE AN EXAMPLE OF HOW THE DEFINITION
OF A LOOP COULD BE MISINTERPRETED BY AN ILEC FOR
THE PURPOSES OF THE SELF-PROVISIONING TRIGGER?
Yes. In a multi-tenant building, two CLECs may have provisioned fiber-
optic facilities to serve one customer each, while the rest of the building is
being served solely by the ILEC. Even though there are two competing
loop facilities into the building, an ILEC request that the trigger is
satisfied for the entire building, or even the two customers served by the
CLECs, would be incorrect, as no customer location within the building is
being served by the facilities of two or more competing providers. The
key distinction in this example is that the customer location, which is the
endpoint of the loop per the FCC, is a subset of a building location in a
multi-tenant environment.

CAN YOU PROVIDE AN EXAMPLE OF HOW THE DEFINITION
OF A TRANSPORT ROUTE COULD BE MISINTERPRETED BY
AN ILEC FOR THE PURPOSES OF THE SELF-PROVISIONING
TRIGGER?

Yes. An ILEC may have performed a primitive counting exercise, in
which it simply identifies all of the collocation arrangements for a given
CLEC, confirms that fiber optic facilities are present in the collocation
arrangement, and then declares that transport routes exist between each

collocation arrangement. This approach would be deficient, in that it
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presents no evidence that the CLEC in question is providing transport
service between the two ILEC wire centers, which is the FCC
requirement. The “evidence” does not identify the capacity levels at
which the service is provided (in order to apply the trigger to each level of
capacity), nor does it demonstrate that the CLEC is operationally ready to
provide transport “into or out of” the two end points of the route. As I
explained earlier in my testimony, CLECs generally use collocation
arrangements to aggregate unbundled loops, so there is a high probability
that the equipment and fiber optics installed in a collocation arrangement
are not being used to provide transport between two ILEC wire centers.
For example, a CLEC may have deployed equipment to concentrate voice-
grade loops, such as a digital loop carrier system, or equipment to provide
DSL service, such as a DSLAM, in a given central ofﬁcre. In these
instances, the CLEC would have equipment installed in its collocation but
would not be able to provide transport at either a DS3 or a Dark Fiber
level between wire centers. To support a trigger claim, the ILEC must
produce evidence that shows that the CLEC self-provisions transport
service at the specific capacity level (DS3 or dark fiber) between the two
wire centers and that each collocation arrangement in question is being
used as an endpoint for a transport route at the specific capacity level

between two wire centers.
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WHAT EVIDENCE MUST AN ILEC SUBMIT TO MEET THE
FCC’S REQUIREMENT OF OPERATIONAL READINESS FOR
THE SELF-PROVISIONING TRIGGER?

While the existence of CLEC facilities obviously is a prerequisite to the
provision of service, that alone does not reflect whether the equipment can
be used to provide the service to satisfy the trigger, whether the CLEC can
provide service at the requisite capacity level, or whether CLEC has
performed the necessary engineering, provisioning, and administrative
tasks to ensure that service can be provided. The only reliable way of
demonstrating that a CLEC is operationally ready under the self-
provisioning trigger is to produce evidence that the CLEC is actually
providing service at the customer location or on the given transport route.
If the CLEC faciliti;s are m 1:_1§§Ap_r(:)vicvii~n‘g the requisite capacity of service
and if .the CLléC is able.mt:[;r(-)lvri‘sion é(;ditional circuits using existing
equipment and facilities, then it is operationally ready to provide the
service. This is consistent with the FCC’s requirement that evidence be
provided that CLECs are serving customers using self-provisioned loop
facilities, and that CLECs offer service between two wire centers on a
given transport route. See, e g, 47 C.F.R. §§ 51.319(a)(5)(1)(A),

51 319(e)(2)()(A).
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FOR PURPOSES OF APPLYING THE TRIGGERS, WHICH
FACILITIES COUNT AS "OWNED FACILITIES"?

There are two ways that a carrier can have ownership over the facilities:
(1) the carrier can have legal title to the facilities, or (2) the carrier can
have a "long-term" (i.e., 10 years or more) dark fiber IRU, provided the
carrier has attached the optronics (to which it has legal title) necessary to
provide service or to light the fiber. If the carrier does not use its own
facilities, then the carrier cannot count for purposes of the self-

provisioning trigger.

WHICH FACILITIES DO NOT COUNT AS "OWNED
FACILITIES"?

Facilities obtained from other sources such as through special access
arrangements, UNEs, capacity leases (unless they are long term IRUs),
and all third-party provided facilities fail to qualify as "owned facilities."
The FCC specifically emphasized that a CLEC “using the special access
facilities of the incumbent LEC or the transmission facilities of the other
competitive provider ... would »ot satisfy the definition of a self-

provisioning competitor for purposes of the trigger.” 7RO § 333.

In addition, the triggers are designed to prevent double counting of
facilities. Therefore, for purposes of the self-provisioning test, a carrier

may not be using "facilities owned or controlled by one of the other two
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providers ...." TRO 9 333. For example, if Carrier A has deployed
facilities to a building or on a transport route and Carrier B purchases
service from Carrier A, only one self-provisioner is present on the route.
Carrier B does not own the facilities it uses to provide service to its

customers.

IF A CARRIER SATISFIES THE SELF-PROVISIONING
TRIGGER, WILL IT AUTOMATICALLY QUALIFY AS AN
ELIGIBLE PROVIDER UNDER THE COMPETITIVE
WHOLESALE FACILITIES TRIGGER OR VICE VERSA?

No. The FCC emphasized that the triggers are separate and distinct. The
purpose of the self-provisioning trigger is to determine through actual
experience whether similarly situated CLECs can deploy their own
facilities in order to serve their own customers. In contrast, the wholesale
facilities trigger examines whether the provider makes its facilities
available to other carriers on a widely available basis. Self-provisioners
that do not provide service to other carriers do not qualify under the
wholesale trigger. See TRO § 414 (wholesale test does not count facilities
owned by a competitor unwilling to offer capacity on a wholesale basis).
Similarly, although some wholesale carriers also may self-provide
facilities to serve their own customers, others may not provide any end
user service and thus cannot be self-provisioners under the triggers. See

TRO Y 406 & n.1256 (self-provisioner must be operationally ready to
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provide transport; carrier must “remain in operation” on the route). For
example, an entity that operates only as a “carrier’s carrier” does not

qualify as a self-provisioner under the FCC’s triggers.

HAVE YOU REVIEWED THE LOOPS AND ROUTES THAT
BELLSOUTH CLAIMS SATISFY THE SELF-PROVISIONING
TRIGGER IN THIS PROCEEDING?

In response to CompSouth's discovery request, BellSouth recently
provided CompSouth with the identity of the carriers that it claims are
self-provisioners on the loops and routes for which it challenges the FCC's
finding of impairment. I am evaluating BellSouth's claims that the trigger
has been satisfied on these loops and routes, and I will address BellSouth's

claims in my rebuttal testimony.

WHOLESALE TRIGGERS FOR HIGH CAPACITY LOOPS AND
TRANSPORT

WHAT IS THE PURPOSE OF THE FCC’S WHOLESALE
TRIGGERS FOR HIGH CAPACITY LOOPS AND DEDICATED
TRANSPORT?

The wholesale triggers provide the ILECs an opportunity to demonstrate
that there is no impairment for a specific customer location orl route by
identifying locations and routes for which there are a sufficient number of

alternative providers offering wholesale loop and transport services,
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respectively, using their own facilities. The underlying premise of the
wholesale triggers is that when a working wholesale market with multiple
alternative sources of supply exists for loops or transport, then CLECs

would not be reliant on receiving the element from the ILEC as a UNE.

WOULD A WORKING WHOLESALE MARKET BE BENEFICIAL
TO CLECS?

Yes, if the alternative facilities were available as more than a theoretical
possibility. For a viable competitive wholesale market to exist, not only
must competitive facilities be deployed, but also the requesting carrier
must be able to use these facilities to replace ILEC UNEs in ordinary
applications. It is for this reason that the FCC emphasized in the context
of loops that alternative providers must “offer an equivalent wholesale
loop product at a comparable level of capacity, quality and reliability.”
TRO 9 337. Equally important, the alternative facilities must work
seamlessly with other components of a CLEC network, including ILEC-
supplied UNEs. Because loops and transport must be examined
separately, there will be many instances where a CLEC will purchase a
UNE loop and competitive transport, or will purchase a competitively
supplied loop in conjunction with UNE transport. Moreover, CLECs may
face situations where DS1 loops and transport are ordered as UNEs, but
DS3 loops or transport to the same location or along the same route are

ordered through competitive suppliers. These permutations make it
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imperative that all barriers to a competitive wholesale market be
eliminated before any finding can be made that the wholesale trigger’s
requirements are satisfied. At a minimum, a working wholesale market
requires reasonable and nondiscriminatory cross connects from the ILEC,
UNE and special access ordering procedures that accommodate a multi-
vendor environment, and billing processes for combinations of UNE and

non-UNE arrangements.

WHAT CAPACITY LEVELS ARE SUBJECT TO THE
WHOLESALE TRIGGERS FOR HIGH CAPACITY LOOPS AND
TRANSPORT?

Wholesale loops and transport at both the DS1 and DS3 level are subject

to the wholesale triggers. Dark fiber loops are not subject to the trigger,

N [

but dark fiber transport is subject to the trigger.

WHAT MUST AN ILEC DEMONSTRATE TO ITS STATE
COMMISSION TO SATISFY THE WHOLESALE PROVISIONING
TRIGGERS FOR HIGH CAPACITY LOOPS AND DEDICATED
TRANSPORT?

The wholesale facilities trigger examines whether there are competing
providers offering a bona tide product on the specific route. To satisfy the
wholesale facilities trigger, the TRA must find that there are two or more

competing providers that have deployed their own high capacity loop or
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dedicated transport facilities, that are operationally ready to use those
loops or transport facilities and are willing to provide loops or transport

over those facilities on a widely available wholesale basis to other carriers.

In addition to evidence provided under the self-provisioning trigger, the
ILECs also must demonstrate that the alternative provider is actually
offering wholesale service for the specific route or location at the requisite
capacity level, has equipped its network to facilitate numerous wholesale
customers, and has developed the appropriate systems and procedures to

manage a wholesale business.

WHAT MUST AN ILEC DEMONSTRATE TO SATISFY THE
WHOLESALE PROVISIONING TRIGGERS FOR HIGH
CAPACITY LOOPS?

Specifically, under the FCC’s rules, this trigger requires evidence that:

. Two or more competing providers not affiliated with each other or
the ILEC are present at the customer location;

o Each provider has deployed its own facilities and is operationally
ready to use those facilities to provide wholesale loops at that
location;

o Each provider is willing to provide wholesale loops on a widely

available basis at that location; and

o Each provider has access to the entire multiunit customer premises.
See 47 C F.R. § 51.319(a)(5)(1)(B).
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The ILEC must make this demonstration for each customer location and at
each capacity level for which it challenges the FCC's finding of

impairment.

WHAT MUST AN ILEC DEMONSTRATE TO SATISFY THE
WHOLESALE PROVISIONING TRIGGERS FOR DEDICATED
TRANSPORT?

Specifically, the trigger requires evidence that:

o Two or more competing providers not affiliated with each other or
with the ILEC are present on the route;

o Each provider has deployed its own transport facilities "and is
operationally ready to use those facilities to provide dedicated ...
transport along the particular route;"

o Each provider "is willing immediately to provide, on a widely
available basis," dedicated transport to other carriers on that route;

o Each provider's facilities terminate in a collocation arrangement at
each end of the transport route; and

o Requesting telecommunications carriers are able to obtain
reasonable and nondiscriminatory access to the competing
provider's facilities through a cross-connect to the competing
provider's collocation arrangement.” 47 C.F.R. § 51.319(e)(1)(ii).

The ILEC must make this demonstration for each transport route and at

each capacity level for which it challenges the FCC's finding of

impairment.

IN ADDITION TO THE ISSUES RAISED IN THE SELF-

DEPLOYMENT ANALYSIS, ARE THERE AREAS THE ILECS
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NEED TO ADDRESS IN ORDER TO SATISFY THE WHOLESALE
TRIGGERS?

Yes. A significant issue is to properly identify the relevant wholesale
providers of loops and transport, and to ensure that the ILECs are not
overly broad in their identification of wholesale providers. Many carriers
may provide some wholesale services, but may not be in a position to offer
the specific loop or transport services necessary to satisfy the trigger. For
example, a carrier may offer wholesale long distance voice services, and
also may have established collocation arrangements for the self-provision
of a data service for a specific retail customer. The fact that the carrier is a
wholesale provider of an unrelated service is not relevant to the trigger
analysis if the carrier is not offering wholesale services specific to its
collocation arrangements. The FCC also requires evidence of wholesale

availability to be presented for each level of capacity.

HOW IS A ROUTE DEFINED FOR PURPOSES OF APPLYING
THE WHOLESALE FACILITIES TRIGGER TO HIGH
CAPACITY LOOPS?

First, as with the self-provisioning trigger, the “customer location” side of
each wholesale loop must terminate at a location that affords alternative
providers access to the entire customer premises, including in multi-tenant
buildings, access to the same common space, house and riser and other

intra-building wire as the ILEC. If a loop does not provide alternative

DCOI/ELMI/217377 1 31



10

11

12

13

14

15

16

17

18

19

20

21

22

Docket No. 03-00527
Direct Testimony of Gary J. Ball
On Behalf of CompSouth

providers with access to the entire customer premises, then the carrier
providing the loop should not be counted for purposes of either the
wholesale or the self-provisioning trigger. This requirement is particularly
important in the context of the wholesale trigger because the CLEC most
often would be seeking to buy a wholesale loop in order to serve tenants in
the building that are not already served on a retail basis by the wholesale
provider. If the wholesale provider is not able to offer service to reach
customers other than its own, that carrier is not truly offering an

alternative wholesale service.

Second, in the wholesale context, the “central- office” side of the loop is
equally important. As I explained previously, CLEC networks are
designed to combine loops at certain aggregation points so that they may
be multiplexed and carried on transport facilities back to the CLEC switch.
In order to enable wholesale loops to be aggregated in this manner, the
wholesale loop must provide a connection into the ILEC serving central
office, so that competitors are able to connect a wholesale loop with
another carrier's transport with either their own collocated facilities, or

with ILEC UNE transport.

HOW DOES THE REQUIREMENT OF OPERATIONAL

READINESS APPLY TO THE WHOLESALE TRIGGERS?
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In addition to the requirements of the self-provisioning triggers, the ILECs
must demonstrate that the wholesale provider is operationally ready and
willing to provide transport to other carriers at each capacity level. Ata

minimum, the ILEC must show that each wholesale carrier:

. Has sufficient systems, methods and procedures for pre-ordering,
ordering, provisioning, maintenance and repair, and billing;

. Possesses the ability immediately to provision wholesale high
capacity loops to each specific customer location identified or
dedicated transport along the identified route,

. For loops, has access to an entire multi-unit customer premises;

. Is capable of providing transport at a comparable level of capacity,
quality, and reliability as that provided by the ILEC;

. For transport, is collocated in each central office at the end point of
each transport route;

. Has the ability to provide wholesale high capacity loops and
transport in reasonably foreseeable quantities, including having
reasonable quantities of additional, currently installed capacity;
and

. Reasonably can be expected to provide wholesale loop and
transport capacity on a going-forward basis.

WHAT DOES "WIDELY AVAILABLE" MEAN FOR THE

WHOLESALE FACILITIES TRIGGER?

To be widely available, service must be made available on a common

carrier basis, for example, through a tariff or standard contract. The fact

that a carrier may have provided service to only one or a few other carriers

on a route is not sufficient, unless the carrier also is willing to provide

comparable service to other carriers. See TRO 414 (trigger does not
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count competing carriers that are not willing to offer capacity on thetr
network on a wholesale basis). Moreover, an offer to negotiate an
individualized private carriage contract does not constitlfte service being
widely available. In addition, each carrier identified as a wholesale
provider must be able "immediately to provide" wholesale service. 47
C.F.R. § 51.319(e). If the carrier is required to construct facilities in order
for the Iservice to be made available, then the service is not widely
available. Similarly, a service is not widely available if the carrier is
unable to interconnect with its wholesale customers because sufficient
facilities have not been terminated in the relevant central office or if
insufficient collocation space is present to accommodate new CLECs in

the central office.

WHAT DOES IT MEAN TO HAVE REASONABLE ACCESS TO
THE WHOLESALE PROVIDER?

Requesting carriers must be able to access cross-connects at
nondiscriminatory rates, terms, and conditions in accordance with FCC
and TRA rules. In addition, ILECs must provide requesting carriers with
adequate cross-connect terminations at cost-based rates, and must enable
sufficient capacity expansion. If carriers are not able to cross connect at
the ILEC central office, then they cannot obtain access to the wholesale

providers’ facilities.
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As I stated above, for a competitive wholesale market to be in place, there
must be proper systems and processes for ordering and provisioning. In
addition, carriers must be able to obtain the service at nondiscriminatory
rates and on nondiscriminatory intervals. Requesting carriers also must
be able to order circuits to terminate in all qualified wholesale providers'
collocation space. The TRA should inquire whether the ILEC’s OSS is
capable of handling LSRs that are provisioned to a wholesale provider’s

facilities.

WHAT ARE THE REMAINING STEPS?

Once the TRA has determined the appropriate application of the triggers,
then it must gather the evidence for each route. As I stated above, the
ILEC is responsible for challenging the national finding of impairment and
must provide demonstrative evidence that the trigger is satisfied for each
route and for each capacity level for which it challenges the FCC's
national finding. The ILEC then has the burden of proving that the
competing carriers that it has identified indeed satisfy the trigger for the
particular loop/transport route at issue. The ILEC's evidence must be

differentiated among each capacity type and for each loop/route.

The TRA must evaluate whether the carriers that the ILEC has identified

as satisfying the trigger for each loop and route meet the qualifying
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criteria. The TRA then must classify the loop or route as impaired or not

impaired based on all of evidence that the parties have submitted.

HAVE YOU REVIEWED THE LOOPS AND ROUTES THAT
BELLSOUTH CLAIMS SATISFY THE WHOLESALE
PROVISIONING TRIGGER IN THIS PROCEEDING?

In response to BellSouth's discovery request, BellSouth recently provided
CompSouth with the identity of the carriers that it claims provide
wholesale service on the loops and routes for which it challenges the
FCC's finding of impairment in this proceeding. I am evaluating
BellSouth's claims that the wholesale trigger has been satisfied on those

routes, and I will address BellSouth's claims in my rebuttal testimony.

CONTINUED IMPAIRMENT AFTER TRIGGERS HAVE BEEN
MET

IF A STATE FINDS THAT A TRIGGERIS SATISFIED BUT
NEVERTHELESS FINDS EVIDENCE THAT IMPAIRMENT
REMAINS, IS IT REQUIRED TO “DE-LIST” A PARTICULAR
LOOP OR TRANSPORT ROUTE?

No. If a state finds that a trigger is facially satisfied but believes that
impairment still exists, then the state may petition the FCC for a waiver of
application of the trigger until the barrier to deployment identified by the

state no longer exists. For example, in the TRO, the FCC explained that a
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state might find impairment if “a municipality has imposed a long-term
moratorium on obtaining the necessary rights-of-way such that a
competing carrier can not deploy new facilities.” TRO §411. As another
example, ILECs have claimed collocation exhaust in many central offices
throughout the state. If a CLEC cannot collocate in one or both of the
central offices on the transport route, then CLECs remain impaired on that

route, regardless of whether the trigger is facially satisfied.

SHOULD THE TRA ESTABLISH AN EXCEPTION PROCESS FOR
LOCATIONS AND ROUTES WHERE THE TRIGGERS HAVE
BEEN MET?

Yes. If a carrier demonstrates that it is attempting in good faith to
construct facilities for a lqggtigﬂ_n?’r::route ‘for which UNEs are no longer
availablg andht.hat 1t 1smcurr1nga sr')e;iﬁc problem that makes
construction within the applicable timeframe unachievable (e g., issues
with rights-of-way or building access), then it should be permitted to seek
a waiver from the TRA consistent with the problem it faces. The CLEC

should be permitted to continue to purchase the identified facility as a

UNE until the TRA acts on its request.

V. POTENTIAL DEPLOYMENT

PLEASE DESCRIBE WHAT YOU MEAN BY POTENTIAL

DEPLOYMENT.
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1 A A “potential deployment” analysis refers to the State Analytical Flexibility

2 described in paragraphs 335 and 410 of the 7TRO. Under the Self-

3 Provisioning Trigger, these paragraphs permit an ILEC to attempt to

4 demonstrate that no impairment exists for customer locations or routes

5 even though the self-provisioning trigger has not been satisfied.

6

7 Q. ARE DS1-CAPACITY LEVEL LOOPS AND TRANSPORT

8 ELIGIBLE FOR A POTENTIAL DEPLOYMENT CLAIM?

9 A No. As this is an exception to the self-provisioning trigger, only DS3 and
10 dark fiber services are eligible for potential deployment claims. This is
11 confirmed by the omission of potential deployment rules in the DS1
12 triggers in Appendix B of the TRO. Compare § 51.319(e)(1) (DS1
13 transport) with § 51.319(e)(2) (DS3 transport).

14

15 Q. CAN AN ILEC MAKE A GENERAL CLAIM FOR POTENTIAL

16 DEPLOYMENT, SUCH AS A CLAIM THAT NO IMPAIRMENT

17 EXISTS FOR ALL BUILDINGS SERVED OUT OF A WIRE

18 CENTER?

19 A No. The FCC’s language is clear that potential deployment claims must

20 be location- or route-specific. In paragraph 335, for example, the FCC

21 states:

22 [W]hen conducting its customer location spécgﬁc

23 analysis, a state must consider and may also find

24 non impairment at a particular customer location
DCOI/ELMU/217377 1 38
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... if the state commission finds that no material
economic or operational barriers at a customer
location preclude a competitive LEC from
economically deploying loop transmission facilities

to that particular customer location at the relevant
loop capacity level.

TRO 9 335 (emphasis added).

WHAT TYPE OF DEMONSTRATION WOULD THE ILECS NEED
TO MAKE IN ORDER TO SUCCESSFULLY PROVE NO
IMPAIRMENT EXISTS AT A LOCATION OR ROUTE EVEN
THOUGH THE TRIGGERS HAVE NOT BEEN MET?

The potential deployment test posits a situation that is extremely unlikely
to occur. By definition, in order for the potential deployment analysis to
be relevant, the self-provisioning trigger must rot be satisfied. This means
that there will be fewer than two carriers that have deployed loop facilities
to a customer location or fewer than three carriers that have deployed
transport facilities on a particular route. Importantly, since the FCC
considered actual deployment to be the best evidence of impairment or
non-impairment, TRO 9 335, 410, the failure to satisfy the trigger is

strong evidence that CLECs are impaired.

If the self-provisioning trigger has not been satisfied, then absent other
evidence to rebut the FCC’s finding, the FCC’s nationwide finding of

impairment in the 7RO would apply Thus, the ILEC’s task under a
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potential deployment analysis is to show that, despite the characteristics of
loop or transport routes that were analyzed by the FCC, some other
characteristic on that route overrides the barriers that created impairment
in the first instance. In other words, the ILEC must demonstrate that
something unique to this particular customer location or this transport
route rebuts the national finding of impairment. The FCC offers no
factual examples of what circumstances would satisfy this requirement,
but this theoretical set of facts is extremely unlikely to exist if the FCC

triggers are applied consistent with the impairment analysis.

VI. TRANSITIONAL ISSUES

IF A STATE COMMISSION FINDS THAT A TRIGGER IS
SATISFIED, WHAT HAPPENS NEXT?

If the TRA finds that requesting carriers are not impaired without access to
unbundled transport and/or loops on any particular route or at any
customer location, then the TRA must establish an "appropriate period for
competitive LECs to transition from any unbundled [loops or transport]

that the state finds should no longer be unbundied.” TRO 4 339, 417.

WHAT ISSUES ARE INVOLVED IN ESTABLISHING AN
APPROPRIATE TRANSITION PERIOD?
A transition period is required for two reasons. First, CLECs made

specific business decisions to serve or not serve customers in reliance on
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the availability of UNE loops or UNE transport to the customer location or
on the relevant transport route. CLECs must be able to continue to offer
service to these customers after a finding of non-impairment. This
consideration is essential because services to enterprise customers are
contract-based and generally do not allow the provider to terminate or
modify the contract based upon sudden cost increases. Without a
transition period, CLECs and their customers would face significant
disruptions to their services if access to unbundled loops were
disconnected or migrated to other services. A transition is needed,
therefore, to prevent rate shock to customers receiving service using UNE

arrangements.

Second, a CLEC cannot modify its network overnight. A litany of
business arrangements will have to be negotiated, modified and
implemented if a state commission determines that one of the triggers has
been satisfied. For example, if a state commission determines that two or
more wholesale providers make their facilities widely available to other
CLECs, CLECs needing loops or transport (as the case may be) will need
time to consider the alternative sources of supply that are available to them
and to implement the solution that best fits each CLEC’s needs. One
cannot assume that a CLEC will desire to transition to an ILEC-provided
non-UNE service. Indeed, if the wholesale trigger is satisfied, it is

because other alternatives are equally viable and presumably equally
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attractive to the CLEC. A transition period must build in sufficient time to
enable the CLEC to make use of the alternatives that underlie the finding

of non-impairment.

ARE THERE ADDITIONAL TRANSITION ISSUES THE TRA
SHOULD CONSIDER?

Yes. The TRA should ensure that ILECs maintain an adequate process for
ordering combinations of loops and transport, in situations where one or
both network elements of the combination have been de-listed. In the
TRO, over ILEC objections, the FCC specifically stated that competing
carriers are permitted to continue to have access to combinations of loops
and transport regardless of whether one of the items has been de-listed.
See TRO 1 584. Si\r}nilar}y,ﬂt}_}e‘ FRA sl_logld ensure that ILECs have

adequate billing processes and procedures in place for CLECs to purchase

de-listed network elements, whether individually or in combination.

HOW SHOULD TRANSITION ISSUES BE ADDRESSED?
Establishing an appropriate transition period is a complex task. Ideally,
these issues should be addressed in a phase of this proceeding that
immediately follows the finding of non-impairment. If the TRA follows
such a procedure, ILECs should be prohibited from billing special access
rates to CLECs while the TRA receives evidence on the elements

necessary to protect customers from rate shock and to enable CLECs to
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build replacement facilities and/or to migrate to the network facilities of
non-ILEC providers. In the event an interim transition is desired, I

recommend the minimum components described below.

WHAT IS YOUR RECOMMENDATION REGARDING THE
MINIMUM COMPONENTS OF A TRANSITION PROCESS?

I recommend that the TRA develop a multi-tiered transition process such
as the one applicable to mass-market switching. First, there should be a
transition period during which CLECs may order new UNEs for locations
and routes where the TRA found a trigger is met. This period should be a
minimum of nine months in order to enable a CLEC to continue to offer
competitive service to new customers while it explores alternatives
available to it. Second, CLECs should have a transition period for existing
customers similar to that applied to line sharing and mass-market
switching. The three year transition process established for customers
served by line sharing arrangements may provide a useful model, with
one-third of the customers to be transitioned within 13 months, and
another one-third transitioned within 20 months. All loop and transport
UNEs made available during these transition periods should continue to be

made available at TELRIC rates until migrated.

DOES THIS CONCLUDE YOUR TESTIMONY?

Yes, it does.
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